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PART I 


THE UNITED STATES TRADE-MARK ASSOCIATION 
(An Historical Sketch) 


By L. E. Daniels 


1. Founding and early activities. 


To Francis Forbes (1839-1904), its first Secretary and fourth President, more 
than to any other man, is due the credit of conceiving and organizing the United 
States Trade-Mark Association, whose founding may properly date from a meeting 
of seventeen leading merchants and manufacturers held at 99 Nassau Street, New 
York City, on November 21, 1878. The Association is thus the first organization of 
its kind in the United States and one of the oldest in the world, being antedated only 
by the Union des Fabricants, founded in Paris in 1872. 

The chief sponsor of the new movement to protect trade-marks seems to have 
been Orestes Cleveland of the Joseph Dixon Crucible Company, who drew up a 
constitution and by-laws for the association and afterwards became its first 
President. Among those signing the call for the first meeting appears the name of 
Eberhard Faber, father of the present bearer of the name, for many years president 
of the Association. 

The purpose of the new organization was declared to be: 

To promote the rights of owners of trade-marks, to secure useful legislation and treaties 


and to give aid and encouragement to all efforts for the advancement and observance of 
trade-mark rights. 


High membership standards were set, and no one was eligible who had an in- 
fringement suit either decided or pending against him. 

Even a brief survey of the period elapsed since the forming of the Association 
will suffice to impress the reader with the vast gains made in the protection of in- 
dustrial property, particularly in the matter of trade-marks and trade-names. Sixty- 
five years ago statutes affecting trade-marks were few in number and wholly inade- 
quate in scope. The common law on the subject as enunciated by our courts was 
still undeveloped, while the modern law of unfair competition was, in the United 
States at least, virtually non-existent. In fact, trade-marks themselves, due no 
doubt to their relatively infrequent use on general merchandise prior to the Civil 
War, had received little attention from Congress or state legislative bodies. Thus, 
with the rapid growth of trade that followed the reconstruction period, manufacturers 
began to sense the need of more adequate judicial safeguards to protect their marks 
from infringement, and of registration laws to give added security. To meet this 
need, the first Federal trade-mark law was enacted in 1870. The Trade-Mark Acts 
of 1870 and 1876 were declared unconstitutional by the Supreme Court in the Trade- 
Mark Cases (100 U. S. 82) on the ground that the Constitution empowers Congress 
‘‘to promote the progress of science and useful arts by securing for limited times to 
authors and inventors the exclusive right to their respective writings and dis- 
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coveries,” but did not apply to trade-marks. So that the above Acts, insofar as they 
dealt with commerce generally and were not a regulation of commerce with foreign 
nations or among the several states or with the Indian tribes, were not valid. The 
Act of March 3, 1881, was then passed, limiting the scope of the previous acts. This 
act, as well as the Act of February 20, 1905, now in force, was supported by the new 
association, whose stated purpose was “the prevention of crimes connected with 
trade-marks and the maintenance of a library of trade-mark literature.” On March 
29, 1926, a certificate filed with the Secretary of State of New York gave it the 
status of a non-profit membership corporation, in which capacity it has since 
functioned. 


2. Executive officers. 


The following list of executive officers that have served the Association may be 
of interest to members and readers of the Reporter: 


Presidents: Secretaries : 

Orestes Cleveland (1878-1887) Francis Forbes (1879-1897) 

Wright Duryea (1887-1890) Arthur Wm. Barber (1904-1931) 

Gen. Hiram Duryea (1890-1897) Leon E. Daniels (1931-1940) 

Francis Forbes (1897-1904) Frank D. Waterman, Jr. (1941-1943) 

Eberhard Faber (1904-1943) 

Throughout its history the Association has had the leadership of men of out- 
standing character and ability in the industrial world. Each of the presidents aided 
measurably in promoting its growth and influence. 

Among the self-made men of his day may be classed its first president, Orestes 
Cleveland. Coming from a New England farm to serve as errand-boy in a large 
New York jewelry house, Mr. Cleveland at twenty-nine was head of the Joseph Dixon 
Crucible Company, of Jersey City. He later represented New Jersey in Congress, 
where he took a leading part in organizing the Philadelphia Centennial Exposition 
of 1876. He subsequently served Jersey City six terms as mayor. 

Wright Duryea, second president of the Association, was also prominent in in- 
dustry, having in 1855 with his father and brother, organized the Glen Cove Starch 
Manufacturing Company, which was to make the name Duryea a household word 
wherever starch is sold. His brother and business associate, Gen. Hiram Duryea, 
who succeeded him, was equally well known as manufacturer and soldier. Com- 
missioned as captain of the Fifth New York Infantry in 1861, he was successively 
promoted to the ranks of major, lieutenant-colonel and colonel, and finally in 1866, to 
Brigadier-General. 

Francis Forbes, fourth president, who succeeded General Duryea in 1897, was a 
lawyer by profession. After serving with distinction as a volunteer in the Civil 
War, Mr. Forbes completed his education at the University of Rochester, followed 
by a year of study abroad, and in 1869 was graduated from the Columbia Law 
School. Beginning the practice of his profession in New York. City, he soon came 
to be recognized as an authority on the law of industrial property and as such gained 
an international reputation. He served as delegate from the United States to the 
International Conference for the protection of industrial property held in Madrid in 
1890, also representing this country at the Brussels Conference of 1897. In 1898 
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he was appointed by President McKinley as chairman of a commission to revise the 
federal patent and trade-mark laws. To him should also be given credit for found- 
ing the Bulletin, the first issue of which appeared in November, 1887, and for mak- 
ing it a valuable repository of trade-mark information. 

As above recorded, Mr. Eberhard Faber, President of the United States Trade- 
Mark Association, was elected to that office in 1904, although he had served as 
Director since the year 1890. He has thus to his credit more than fifty-two years 
of continuous service to the Association—a record probably unmatched in trade 
association annals. 

While known in business circles at home and abroad chiefly as head of our lead- 
ing lead pencil industry, his activities have had a much wider scope. The following 
modest account of Mr. Faber appears in the current edition of “Who Who in 
America” : 


Eberhard Faber, born March 14, 1859, manufacturer. Educated Columbia School of 
Mines. Entered the office of his father, the well-known lead pencil manufacturer, and in 
1879, on the death of his father, took charge of the business. 


In recent years Mr. Faber has taken a leading part in guiding the Association, 
and his careful and unremitting attention to the larger aspects of its work, added to 
his wide influence among business circles has greatly enhanced its growth and effec- 
tiveness. 

In 1904 when Mr. Faber became President and Arthur Wm. Barber, Secretary 


of the Association, business conditions were unusually favorable for trade expansion 
and legislative reforms affecting trade-marks. In this constructive work the Asso- 
ciation, under Mr. Barber’s direction as Secretary, played an important part. It 
has been said of Mr. Barber that, during the period of his incumbency, there was 
hardly an important amendment proposed in the trade-mark laws of the United 
States or of the South American republics that did not embody one or more wise 
provisions from his pen. 

No list of the officers of the Association would be complete without special men- 
tion of two gentlemen, who, in their respective capacities, have contributed greatly to 
its growth and prestige. 

Arthur R. Wendell, president of the Wheatena Corporation of Rahway, N. J., 
has been a Director of the Association since 1931 and Vice-President since 1936. 
His interest in the Association, however, dates back to 1904, when its counsel, 
Francis Forbes, notified him of the threatened registration of the ‘“Wheatonia” mark 
in Great Britain—which was prevented by the prompt measures taken by the Asso- 
ciation. During the period of his connection with the Association as Director, Mr. 
Wendell has given unstintingly of his time and talents to furthering its work, both 
in its legislative and fiscal aspects, as well as in shaping its general policy. 

For his unremitting efforts in connection with the Lanham Trade-Mark Bill, in 
organizing various committees and promoting the legal and publishing aspects of 
the Association’s work, much credit should be given to Walter J. Derenberg, 
formerly Assistant Secretary, and since October, 1941, counsel of the Association, 
and now on leave of absence. 
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3. Publications of the Association. 


a. The Bulletin. 


This, the earliest of the Association’s periodicals, appeared first, as already stated, 
in November, 1887, as a magazine of twenty-four pages. After December of that 
year no further issue was published till that of May, 1889, and thereafter it appeared 
at irregular intervals, whenever suitable material was available, till November, 1904, 
after which it was issued monthly. 


b. The Trade-Mark Reporter. 


The Trade-Mark Reporter, now in its thirty-third year was founded by A. W. 
Barber in 1911, the first issue appearing in July of that year. For many years the 
only American periodical of its kind, it soon won the support of the leading trade- 
mark practitioners, as well as of many business executives. Its aim has been to 
present each month all important decisions of state and federal courts and of the 
Washington tribunals relating to trade-marks and unfair competition, as well as the 
text of federal laws and treaties on the subject. 

In 1925 a master digest and index of the first fourteen volumes was published 
and in 1937 a second volume covering the years 1925-1936. These have added im- 
measurably to the value of the Reporter as a reference work. 

Beginning with the issue of January, 1941, the Bulletin was merged with the 
Reporter, and certain improvements made in contents and make-up. 


c. Outline of Trade-Mark Law. 


This admirable analysis of our present trade-mark statutes, by Leon H. Amdur, 
first appeared in the Bulletin and was later reprinted to satisfy an increasing demand. 
As the clearest brief exposition to date of the Acts of 1905 and 1920, the “Outline” 
will be a valuable aid to student and practitioner as long as these acts remain in force. 


4. Library and records. 


The Association began at the start to build up a library of trade-mark records 
and literature and its collection is now undoubtedly the most complete of its kind in 
the United States. Its volumes fall into five categories: 

(1) Official trade-mark gazettes of the various countries containing facsimiles 
of all trade-marks advertised before registration. 

(2) Technical, professional and group publications, in bound form, comprising 
articles by specialists in the several branches of industrial property law and practice. 

(3) The texts of the trade-mark statutes of the various countries in the original 
language (or, in some cases, in translation). 

(4) Collections of trade-marks registered or in use by certain industries and by 
members of the Association. 

(5) Bound volumes of decisions of federal administrative officers and bodies. 

The library thus constitutes a valuable source of information on trade-marks and 
unfair competition, and is especially helpful for search purposes, for which it is 
always accessible to members or their counsel. 
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5. Achievements in the protection of trade-mark property. 


Space permits mention of but a few of the Association’s activities in this field, 
which may be briefly summarized as follows: 


a. The trade-mark law of 1881. 


As already noted, the forming of the Association coincided nearly with the hand- 
ing down of the opinion of the United States Supreme Court holding unconstitu- 
tional the trade-marks acts of 1870 and 1876. Subsequently the Association made 
a thorough canvass of American manufacturers to ascertain what interest they had 
in a new trade-mark law, and what proportion of their goods bore marks. While 
the bill that later became the Act of 1881 was pending in the Senate, the Association 
circulated copies thereof among its members, and bespoke their efforts in expediting 
its passage. In this Orestes Cleveland, then president of the Association and a 
member of Congress, played an important part. 


b. The Braun case in Mexico. 


In 1908 E. G. Braun, an American citizen, living in Tampico, Mexico, obtained 
in his own name Mexican registrations of more than forty trade-marks, most of 
which were the property of American manufacturers. Among them were such well- 
known trade-marks as Bromo-Seltzer, Pond’s Extract, Lee & Perrins’ Worcester- 
shire Sauce, Carter’s Pills and Glycothymoline. Many of the trade-mark owners 
being among its members, the Association at once took steps to remedy the wrong 
and obtained the cancellation of a considerable number of the registrations. 


c. The Ecuadoran Trade-Mark Law. 


During the year 1908 the Association devoted itself to the task of procuring the 
reform of the trade-mark statutes of certain Spanish-American countries. In 
August, 1908, it prepared and submitted to the President and Congress of Ecuador a 
petition, setting forth the defects of the Latin-American system and the changes 
needed therein, accompanied by a draft of a proposed law. The petition was 
strongly supported by the American Minister at Quito, and eventually was passed 
with trifling changes by Congress at a special session and approved by the President. 


d. The Mandatory Registration Law in California. 


The State of California in 1909 enjoyed the unenviable distinction of being the 
first state in the Union to enact a mandatory registration law, making title to a mark 
in the State dependent on registration. In 1910 the Association began an agitation 
for the repeal of the measure and late in 1911 introduced an amendatory bill for 
that purpose in the legislature. The bill passed both houses and was signed by 
Governor Johnson on March 23, 1911, thus restoring the jurisdiction of the com- 
mon law and relieving American manufacturers of a financial burden that would 
have grown heavier with each year. 


e. Trade-Mark Legislation in New York. 


In the following year, 1912, a bill was introduced into the Legislature of the State 
of New York which, in effect, repeated the blunder of the California Legislature in 
making registration under a state statute necessary in order to retain the right to 
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the use of the mark in the state. By the efforts of the Association this measure was 
defeated. 

The next year the Association introduced into the New York Legislature a bill 
which gave to trade-mark owners the remedies provided by the earlier bill, at the 
same time omitting the requirements of registration under state law. The new bill 
added to the penal law a subdivision making the oral misrepresentation of the origin 
of goods, by means of the false use of a trade-mark a misdemeanor. The second 
provided for the recovery of a penalty of $100.00 for each offense against the statute. 
This bill met with opposition, and, after passing both houses of the Legislature, was 
vetoed by Governor Sulzer. 

The same bill was re-introduced by the Association in 1914 and was again 
opposed. Nevertheless, the first part of the measure aimed against oral misuse of a 
trade-mark became a law by the approval of Governor Glynn on April 14, 1914. 


f. Trade-Marks and the Excess Profits Tax. 


The War Revenue Act of 1917 permitted no inclusion of the value of trade-marks 
in estimating the invested capital of a business for the purpose of determining the 
exemption that should be allowed under the Excess Profits Tax Law, except in 
cases where the value thereof had been fixed by purchase. The unfairness of ex- 
cluding this item of invested capital awakened strong opposition among manufac- 
turers. After making a systematic inquiry among owners of trade-marks with 
respect to their methods of capitalizing the value of their trade-marks, a report of 
the investigation was submitted to the Commissioner of Internal Revenue under 
date of December 15, 1917, containing a summary of the results of the investigation, 
the information obtained thereby as to the bookkeeping methods in vogue with 
business houses in capitalizing their trade-marks, and embodying also arguments 
and recommendations intended to give to the administration of the act an application 
that would be fairer to owners of trade-marks whose capital was largely invested in 
them. It is gratifying to note that the courts have now adopted the view of the law 
for which the Association contended and recognize good will and trade-marks as 
assets to be included in “invested capital.” 


g. Use of Trade-Mark Names in Patent Specifications and Dictionaries. 


The use of trade-mark names in patent specifications having become a source of 
considerable trouble to American trademark owners, due to the fact that on attempt- 
ing to register such trade-marks abroad, the officials often refused to register on the 
ground that the word had been used in American patent specifications and was, 
therefore, not a valid trade-mark, the Association in the fall of 1931 addressed a 
communication on this subject to the Commissioner of Patents, Washington, D. C., 
setting forth the situation above outlined and recommending that the further use of 
trade-mark names in patent specifications be discontinued. As a result of protests 
of this kind this practice has now been abandoned. 

Somewhat later the Association, on behalf of its members, secured agreements 
by the publishers of the leading English dictionaries to list certain well-known trade- 
marks that are commonly used by the general public as descriptive words, as technical 
trade-marks, rather than as purely descriptive terms. 
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h. Mandatory State Legislation. 


During the legislative period 1936-1938, bills were introduced in the legislatures 
of several states making mandatory the registration of all trade-marks used within 
the state on penalty of forfeiture of the trade-mark right. Measures of this kind 
were introduced in Nevada and Kentucky, where, due partly to the legislators’ un- 
familiarity with the subject, and partly to the support of pressure groups, the bills 
narrowly missed becoming law. The Association promptly launched a strong op- 
position in each state and aided materially in the final defeat of the measures. Dur- 
ing the same period bills almost equally objectionable in character were introduced 
in several other states, notably in Ohio, New York and New Jersey. The Asso- 
ciation kept its members informed on this pending legislation, and through their 


opposition and by personal appearances at hearings, was instrumental in averting this 
threat to trade-mark owners. 


i. The Lanham Trade-Mark Bill. 


The services rendered by the Association to American trade-mark owners, 
through its counsel and various committees, in revising the Lanham Bill, attending 
Congressional hearings thereon and otherwise seeking to expedite its passage, are 
too well known to need repeating here. The work of its Lawyers’ Advisory Com- 
mittee,’ in particular, under the chairmanship of Mr. Sylvester J. Liddy, and com- 
posed of some of the leading American authorities and practitioners in trade-mark 
law, is deserving of high praise for the ability and devotion with which a difficult 


and perplexing matter was, after many months of study and discussion, finally put 
into shape for further action by Congress.” 


j. Exposition Awards. 


With a view to making trade-marks and trade-mark literature better known to 
the general public, the Association has participated in several local and national ex- 
positions, where its exhibits have been of great educational value in this field. 

In 1893, it was an exhibitor at the World’s Columbian Exposition at Chicago, and 
was awarded a medal and a diploma “‘for a valuable and instructive collection” of 
trade-mark literature. Seven years later, in 1900, the Association was an exhibitor 
at the Paris exposition, where its collection of journals and periodical publications 
relating to trade-marks received the award of the Grand Prix. 

The major achievements of the Association above outlined were made possible 
only by the loyal support and cooperation of its members, some of whom have been 
with us for half a century. With their continued support, it looks forward to the 
post-war world in the confident hope and expectation of serving the trade-mark 
interests of American manufacturers in the same thorough manner as in the past. 


1. To this Committee was assigned the duty of putting the Lanham Bill in final form after its 
earlier consideration by the Federal Trade-Mark Committee which was dissolved in January, 
1941. Both Committees are entitled to equal credit for their unremitting and painstaking work. 
The Federal Trade-Mark Committee consisted of the following members: Elliott Congleton, 
H. B. Estrada, J. W. Fischer, S. W. Fraser, C. G. Heylmum, George Link, Jr., H. C. Little, 
W. E. MacKay, A. C. MacMahon, H. M. McLarin, H. Boardman Spalding, J. Collier Weeks 
and W. M. Wilson.—Eb. 

2. The Lanham Bill was reintroduced in the House as H. R. 82 on January 6, 1943. 
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THE LANHAM BILL (S. 895) 


Since our last report on the status of S. 895 in the November issue of the Trade- 
Mark Reporter, there have been several further important developments. 

As previously reported, Senator Bone on October 2, 1942, asked that the bill and 
the House amendments be referred to the Senate Committee on Patents. There- 
after Senator Bone appointed a subcommittee consisting of Senator Pepper of 
Florida, Chairman, Senator Danaher of Connecticut and Senator Lucas of Illinois. 
This subcommittee held hearings in Washington on December 11, 1942. Congress- 
man Lanham attended these hearings at the invitation of the Senate subcommittee. 

The United States Trade-Mark Association was represented at these hearings 
by Mr. Sylvester J. Liddy, counsel for the Association and chairman of the Lawyers’ 
Advisory Committee. Other members of the Lawyers’ Advisory Committee who 
also attended were Mr. Wallace Martin, Mr. Victor D. Broman, Mr. Henry J. 
Savage and Mr. Leslie D. Taggart. 

At the hearings last minute opposition to the bill in its present form developed 
from representatives of the Department of Justice, the Food and Drugs Administra- 
tion and the Federal Trade Commission. Senators Pepper, Danaher and Lucas dur- 
ing the hearings made every effort to meet these objections and several saving 
clauses were drafted by the Senators with the assistance of those present in an effort 
to meet the main objections advanced. 

Following these hearings Senator Pepper on December 15, 1942, submitted the 
report of his subcommittee to the Senate and moved that the Senate proceed to the 
consideration of Senate Bill 895. Senator McNary objected to consideration of the 
bill at this time but stated that after “the first of the year I shall put no obstacle in 
the way of immediate and early consideration of the bill.” Senator Pepper than 
concurred in the suggestion of Senator McNary and the matter was deferred. 

Since we believe that our members will be very much interested in the discus- 
sion on the floor of the Senate, as reported in the Congressional Record for December 
15, 1942, we are reproducing below the excerpt from the Congressional Record of 
December 15. 

We believe that the Lanham Bill will be reintroduced in both Houses in Congress 
at the next session of Congress early in January. 


CoDIFICATION OF TRADE-MArRK LEGISLATION 


Mr. Pepper. Mr. President, the subject of legislation on trade-marks has 
been before the House and Senate off and on for three or four years. On Septem- 
ber 17, 1941, the Senate passed Senate Bill 895. On June 25, 1942, the House 
Committee on Patents reported Senate Bill 895 with numerous amendments ; and 
the bill in amended form passed the House on September 24, 1942. 

Because of the large number of House amendments—there were 420—the bill 
with the House amendments was referred by the Senate to the Senate Committee 
on Patents on October 2, 1942. A subcommittee consisting of the junior Senator 
from Florida, as chairman, the able senior Senator from Illinois [Mr. Lucas], and 
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the able junior Senator from Connecticut [Mr. Danaher] was appointed, and hear- 
ings were held by the subcommittee on December 11, 1942. Subsequently, the Com- 
mittee on Patents authorized the subcommitee to report to the Senate its recommen- 
dations with respect to the House amendmens. Those recommendations I now 
should like to submit to the Senate; and Mr. President, I move that the Senate now 
proceed to the consideration of Senate Bill 895. 

Mr. McNary. Mr. President, my attention has been called to the bill. I hope 
the Senator will not insist on his motion that the Senate proceed to the consideration 
of the bill. <A little while ago | stated that as to bills which are controversial in 
nature, such as the bill referred to by the Senator from Florida, it would not be fair 
at this late hour to insist on consideration, and that I would oppose their considera- 
tion, but that I would not oppose the consideration of House bills which may readily 
yield to treatment in the Senate. 

The bill contains a number of amendments which I think have been rather hastily 
considered, but, more specifically, the hearings were closed, as I am informed, on the 
7th of this month. Witnesses wanted to appear before the committee, but were 
denied the privilege because of the desire of some members of the committee—a very 
proper desire—to have the bill on the calendar. I understand some of the depart- 
ments would like to appear and oppose some of the amendments to the bill, but have 
not had an opportunity to do so. I think the bill contains several hundred amend- 
ments. 

Mr. Pepper. It contains 420 amendments. 

Mr. McNary. Only 420. That is a great many more amendments than I have 
offered in 25 years’ service in the Senate. 

Mr. President, I hope the Senator will not insist on his motion. I will have to 
urge its deference. It will be only three weeks or such matter. There are people 
who are interested in this measure who have appealed to me as late as today and 
stated that they have not had an opportunity to present to the Senate committee 
their views on this bill. I do not believe the able Senator from Florida or any other 
Senator should insist upon bringing up a bill when it is violently opposed and one 
of his colleagues urges that the bill go over until the next session, which is only three 
weeks away. 

Mr. Perper. Mr. President, I am entirely sensible of the sentiments expressed 
by the able Senator from Oregon. I wish to say that whatever I do in the matter 
is done purely as an agent of the committee and on behalf of the subcommittee of 
which I was chairman. 

The difficulty, Mr. President, is that this bill is not originally before the Senate. 
It passed the Senate in 1941; it passed the House some considerable time ago, and 
came back to the Senate for concurrence or rejection or amendment to House amend- 
ments. There may have been, and I am willing to admit that there was, some un- 
intentional delay on the part of the subcommittee, although the subcommittee was 
appointed only a short time ago. If this bill is not brought up and considered today, 
it will mean that it will be lost entirely for this Congress. The committee did not 
feel that it should take the responsibility of consenting that the bill be lost in spite 
of the fact that it has passed both Houses. 
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Mr. President, I will say that the bill provides that it shall not take effect until 
one year after it shall became a law. That provision in the bill had considerable in- 
fluence upon the committee in suggesting that it might proceed to enactment, know- 
ing that there would be a year after its passage and before it becomes effective dur- 
ing which those who had objections might present them to the Congress and have 
them considered. 

So the able Senator from Oregon will, of course, recognize the distinction be- 
tween attempting to bring up a bill which has not passed the House or the Senate 
and the situation in which the committee finds itself of not wanting to be respon- 
sible for a bill which has passed both Houses of Congress being defeated in this 
Congress and having to start all over again at the next session. We felt, therefore— 

Mr. BarKLey. Mr. President— 

Mr. Pepper. I shall yieldina moment. We felt that it was our duty to endeavor 
to have the amendments of the House concurred in by the Senate, with the exception 
of about four or five of the House amendments which we recommend be amended 
in accordance with the suggestions we propose to offer. 

We did hear the pros and cons of this proposed legislation ; we heard the several 
departments ; the committee has had several meetings, and has given considerable 
consideration to the bill. In view of the fact that the able chairman of the House 
Patents Committee, Hon. Fritz G. Lanham, of Texas, who is now on the floor, be- 
lieves that the House will readily concur in-the Senate amendments if the amend- 
ments were sent back to the House, we did not feel that we should take the respon- 
sibility of denying the Congress the opportunity of enacting a measure which both 
Houses have already passed. 

I now yield to the Senator from Kentucky. 

Mr. Barktey. Mr. President, I wanted to ask the Senator a question. Of 
course we face a practical situation which I think we must take into account. As 
I understand, it was a Senate bill which went to the House and some 400-odd 
amendments were added by that body. It came back to the Senate with those 
amendments, and, instead of sending the bill to conference, the bill went back to the 
Committee on Patents of the Senate, and that committee amended some of the House 
amendments. 

Mr. Pepper. That is correct, but they are merely clarifying amendments, I will 
say to the able leader. 

Mr. BarKLeEy. I do not know, of course, to what extent any Member of the 
other body would object to concurring in Senate amendments to House amendments 
to a bill of this sort, but the Senator realizes that any one Member of that body can 
now prevent action on anything. 

Mr. Peprper. We are aware of that, I will say to the leader. 

Mr. Barktey. I do not know much about its merits, especially the House 
amendments, but it is unfortunate that this bill should not have been brought up 
and considered at a time when we were not packing our bags to go home. 

Mr. Pepper. I agree that it is a misfortune, Mr. President; I wish it had not 
been necessary to present the bill at this time; but, as I have said, the chairman of 
the House Patents Committee who sat with the subcommittee of the Senate com- 
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mittee which was hearing this bill, has informed us, in the last few minutes, that he 
feels the House would concur in the Senate amendments if the Senate would send 
the amendments to the House. 

The able Senator from Illinois and the able Senator from Connecticut have 
considered this matter. I wish the Senator from Oregon might hear an expression 
from those Senators before adopting a final course. 

Mr. McNary. I shall be very happy to. The able Senator speaks with a 
depth of feeling, but I should like to have the bill go over. I want time to look into 
the measure. There is great opposition to it in its present form, and I do not think 
it is fair, at this late hour to bring up a bill and move to make it the unfinished busi- 
ness when we have adopted a resolution to adjourn finally tomorrow. I suggest 
to the able Senator, who can dictate his course as he sees fit, that, as a matter of 
common courtesy, when a Senator wants time to look into a bill and has not had 
the time, in such circumstances a bill ordinarily goes over. 

Mr. Pepper. If it were my bill I should readily accede to the request, and if 
my colleagues who are members of the subcommittee think that is the course we 
should adopt, I shall readily and most cordially agree. 

Mr. McNary. I have been here some years, and the Senator cannot hide be- 
hind any pretext that this is not his bill. The Senator is in charge of the bill, and, 
in that position, has complete control of its destiny. 

I may say that as a Senator I have always yielded when another Senator said he 
was not prepared to take up a bill. Iam willing to assume such responsibility, and 
the Senator from Florida should do likewise. 

Mr. GiLtetTe. Mr. President, will the Senator from Florida yield to me? 

Mr. Pepper. I gladly yield to the Senator from Iowa. 

Mr. GILLETTE. Mr. President, it was my intention to make a point of order 
against the motion the committee intends to present. I should like as a preliminary 
to ask the Senator from Florida if the amendatory matter which is now presented 
and which we are asked to adopt and send back to the House goes to the text of the 
bill in any shape or manner or whether it pertains entirely to one or more of the 420 
amendments which the House adopted ? 

Mr. Pepper. Exclusively to the House amendment, and it was carefully framed 
by Mr. Wood, the legislative counsel of the Senate. 

Mr. Gittette. Mr. President, will the Senator yield further ? 

Mr. Pepper. I yield. 

Mr. GILLETTE. I invite the Senator’s attention to the proposed amendment 4, 
which reads as follows: 


In addition to the change made by amendment numbered 420 on page 43 of the Senate 
bill, lines 3 and 4, strike out “and the application of such provision to other persons or cir- 
cumstances.” 


That does not refer to an amendment of the House except by implication. That 
is additional matter to a specific section of the bill, and would seem to me to make it 
subject to a point of order. 

Mr. McNary. Mr. President— 
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Mr. Pepper. If the able Senator from Oregon will allow me a minute, let me 
say that I shall accede to his request. 

Mr. McNary. Mr. President, I may say that I am not alone in opposition to 
this measure. There is very great opposition to the bill. Some memoranda have 
been sent to me by the departments. I do not think I am called upon to speak for 
the departments of the present administration ; I am very glad to yield to the hand- 
some Senator from Florida in the case of objections of this kind. However, certain 
Government departments were notified that the bill was to be considered on the 11th 
of December, three days ago. These were the Department of Justice, the Patent 
Office, the Federal Trade Commission and the Federal Food and Drug Adminis- 
tration. All of them oppose the bill in its present form, and their reasons for doing 
so are assigned. I am supplementing my remarks by saying that some of the mem- 
bers of the present administration holding offices of great importance do not like the 
bill in its present form. It is for that reason, as well as my own conviction, and 
because several other Senators have spoken to me about the matter, that I am asking 
the very able and courteous Senator from Florida to let the matter go over until we 
can all give it further study. 

Mr. Pepper. Mr. President, first, I desire to respond to the remarks made by 
the able Senator from Iowa [ Mr. Gillette]. As I said, these amendments were care- 
fully drawn by Mr. Wood, the legislative counsel. If the able Senator from Iowa 
were a little more careful and if he had further time to check the amendment, he 
would find it to be an amendment to a House amendment and not an amendment to 
the substance of the bill as at first glance he thought. 

In the second place, in justification of the committee, let me say that the chairman 
of the House Patents Committee, who is now on the floor, appeared before the 
subcommittee and stated in the presence of the representatives of the various agencies 
that they had had the hearings for months, even years, in the House, and the 
agencies in question had never appeared to oppose the bill before the committees. 
It was I who initiated an inquiry of the various departments when I was appointed 
chairman of the subcommittee. They came, they were given hearings, and their 
views were presented, but the subcommittee did not happen to agree to all the sug- 
gestions the gentleman made. It tried, however, to cover the points which they 
made in language which the subcommittee thought was adequate to meet the situ- 
ation. So we are very sorry if we did not literally agree with all our administrative 
friends, but, under the circumstances, we thought that the amendment offered by the 
subcommittee fairly met the situation. 

Mr. Lucas. Mr. President, will the Senator yield? 

Mr. Pepper. I yield to the able Senator for Illinois. 

Mr. Lucas. Did we not, as a subcommittee, submit to the various agencies, save 
and except the Department of Justice or the Anti-Trust Division of the Department 
of Justice, the substance of the amendments which were agreed upon? In other 
words, every other departmental agency that was before the committee, and had any 
serious objections to this bill, had an opportunity to state its objections after we 
proposed a certain catch-all amendment, so to speak, to which each and every one 
agreed, with the exception of the Department of Justice. 
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Mr. Pepper. That was my understanding. 

Mr. Lucas. Mr. President, will the Senator again yield? 

Mr. Pepper. I yield. 

Mr. Lucas. As a member of the Patents Committee I regret exceedingly that 
we cannot go ahead with the bill. The 400 so-called amendments are merely techni- 
cal or clarifying amendments, and have nothing to do with the substantive part of 
the bill. There are really only five amendments which, as I understand are vital in 
any way. The amendments which the subcommittee proposed to the measure as it 
came from the House were accepted by everyone, including the members of the 
House committee who were present. In other words, here is a bill which was passed 
by the Senate a long time ago, and two years of hearings, contained in three volumes, 
have, so to speak, been available. If the departments did not make any objection 
to what was going on in the House, then it seems to me they were derelict in their 
duty. When they come here at the last moment and try to do what they could have 
done a long time ago, they convict themselves of negligence in the highest degree. 
I do not think they should prevent what seems to me to be constructive and fair 
legislation on the question of trade-marks. 

So far as I am concerned, I should like to see the measure acted upon, and not 
be held up by a single objection made by the Anti-Trust Division. 

Mr. Pepper. Mr. President, before I yield I wish the able Senator from Con- 
necticut [Mr. Danaher] would say just a word about this matter, since he has 
participated in the deliberations on the bill. Then I shall conclude. 

Mr. DANAHER. I will say in response to the request of the Senator from 
Florida—and for the benefit of any Senators who may be interested—that hearings 
upon the bill proceeded through long and wearying hours over many weeks in 1941. 
I know that the department could have appeared had they chosen to do so. I know 
that Mr. McNutt’s department was represented. I remember that Mr. Kelly, chief 
counsel of the Food and Drug Administration was recorded, and, in fact, the hear- 
ings will show a memorandum of his views. I mention such things only to have it 
understood that within the last few days there has come word to some of us that 
certain of the departments have sought to reserve to themselves the prerogative of 
ascertaining, and thereafter deciding, questions which up to now have been questions 
for the courts, and which under this bill would be left so. The genius of their 
particular thinking is that they should ascertain and decide, and thereafter bind 
people in the trade, with reference to the marks and the labels to be used on given 
articles and things of that sort. We had that view before us. We had it before us 
not only through the representatives of the departments who seek the powers, but 
we had it through conflicting viewpoints presented by various witnesses upon the 
hearings during the weeks the bill was under consideration. 

There is in essence nothing new about the bill, Mr. President. It marks in its 
present stage the fruition of at least four years of labor on the part of the chairman 
of the House Committee on Patents, the gentleman from Texas [Mr. Lanham]. So 
far as the Senate is concerned, the amendments in the bill, as the bill has come back 


to us from the House, are substantially technical amendments in nature, excepting 
in three particulars: One has to do with what might be called the assignability of a 
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patent or a trade-mark, another has to do with the status of incontestability, and the 
third revolves around the question of abandonment. 

Insofar as the Senate committee was concerned, we had gone into all those 
matters fully in the first place. We accepted the view of the House insofar as the 
House had modified the original Senate language. But we all at times, Mr. 
President, had this one saving thought, which should not be forgotten in the light of 
the question that some of the departments seem now to raise. The effective date of 
this bill is not the date it is approved. It will be one year thereafter. If the bill is 
not passed at this session, everyone here should and will recognize that it lapses, and 
all the work that has been done on it has actually gone for nothing, except insofar 
as it has contributed to our general education, and, of course, we need that. It can 
be revived in the next session, it is true, and again we can have hearings, and again 
we can get as far as we have gotten now. 

Mr. President, having delivered myself of the views which it seems to me may, 
on their face, be in contravention of those held by my own distinguished leader, the 
Senator from Oregon [Mr. McNary], let me say that any request he makes is a com- 
mand to me. Whenever the question of senatorial courtesy is involved or, shall I 
call it, the comity between members of the committee and the leader, who is bound to 
represent the views of those of his colleagues who are absent, there is only one thing 
for us todo. It certainly was the fact that many. Senators had represented to them 
that no controversial matters would come up. If, in fact, this is a controversial mat- 
ter—and Senators have so represented to our leader—he is duty bound to present 
their views. No one can question that. 

Let me say furthermore that so far as I am personally concerned, I feel that the 
rights of all parties were and can be protected. I have made this explanation of 
my own position on the matter at the request of the Senator from Florida [ Mr. 
Pepper]. 

Mr. McNary. Mr. President, may I add a word, because of the statement 
made by the distinguished Senator from Connecticut? I appreciate his considera- 
tion and his courtesy. He is always very polite. It has been understood between 
some of us that we were going to try to adjourn during the week. I had passed 
the word about that no controversial bills would come up. The same thing was 
done by the majority leader. Yesterday two Senators asked me to protect them 
against consideration of this bill. In fact, I did not know that it was proposed to 
have the bill considered. I promised I would protect the Senators. I was told 
enough about the bill to make me think that I should give some personal consid- 
eration to it. I was also advised today that certain Government departments wanted 
further time. In fairness to all I ask that the bill go over for three weeks, and the 
first of the year I shall put no obstacle in the way of immediate and early consid- 
eration of the bill. 

Mr. Pepper. Mr. President, there is not the slightest desire on the part of any 
member of the committee to act antagonistically to the wishes expressed by the able 


Senator from Oregon, and I certainly concur in his suggestion that the matter be 
deferred. 








